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Carolina" ) le»pcctlull): (a) ubmit» th« 'Ittachcd document to int'ornt ihc (. Olnniisslon ol recent

Ic'",ll (lcl clop» Ic»l»»1 I cxa»'. '»1d I I?) IcLILIc»t» ih;ll ihc (. olillill»»io» lcscuiLI ol' iiillc»LI its Ll«ci»l()n

ii1,'ll xx hc» lhc I ci;-ul ca»hb, 'icli;II))oLIIlt

exceeds»

I bc I II»1 lilonih» pl i«e o1 ill ' »el% icc. Ihc

( on?m:-ssiol', -cstabhshed ld, (8". (( rcs:lie discount rate should not bc appliei". to the i«tint ca»hi?aci



A. ROTI( V. ()V Sl 84F(PlIFWT 1)VVVI.OPMVWT

Atl;iehnlenl A Is a eopx ()I,'lli ()tdei ()I lhe I Llhlie I illlix ( i)nln1lssion 01 I e&(as si "ni'il

&pl'I l . &
I I lltal conclude» 1h'it A I k I I ex;I» n1cthoil Iol' ciilculailng c;1»h O'Ick pfonlolli)nlil

01(er.in &s llx;ii1;ihle Ior resale ei)inplies xvt1h;Ipplic;il? I« ledcr;11 Llnil st;llc Ilixx Ltnil the terms of the

I?(It lie» lnteI connection agi eetllcilt. . &E'(' . xtt(tel'ln)cni . ( 111 I . In thill plocec(lln". (I I'esellet

asselied that A 1 k. 1 I exas I?lethod of calcLllaltng cash hack pl omotlons 101

I csc I I et s x I0 I(lie» s ili1 e 1nif I ('(Ie I"I I I '1xx 'lnd tI1c tel nl s 01 1 he p'1l 1 I es
in1Crei)nneetii)n a icemen( (I(.'. A) hee;iuSe A I &(x'I 'I CX(IS reluSe» to prOX ide

I csel lel s xx ith thc sllnle Linloilnt 01 ct'cilt1 th(11 A I K I I camas pl ox&Ides Ils oxx n iictail

cu»10t))el » lhelch)' x IOI'lling thc pin?clpli'. that wllolcs, 'Ilc t&iies should I?e less tlMII

retail rates. According to (the reseller). AINT '1'cxas calcula1ion crcatcs the

opposite effect. which arc xxholesalc rates greater than retail rate».

(
I he I?Csel let ) «Iatt?1] cd ] lh&tl 1he xxholeslilc ill»count pci'centllge of 1.() ..'0 (ilx Oiclcd

cos1» )»hoLII(l not he ilppl ied to the pl 0ITlotiollal ca»i? I?acI( ltluoittlt hit( »ho(lid onlx

hc;lpplied 10 standard re1ail pnces.

Altliehnlcl?t A 'it . 'I'hc 'lex, is ( ommission i(.jccted these ai& un?Cnts;lnd & r,lnted AIR. 'I

I ex'ls s t('1otion Iot )LII11n)at x I)ecision "Ii)r thc reasons contai neil in thlit n)otion and . ( I'A I

'1 exas supporting documentation. Id. at 4.

14. 'It IO I I()5 F()14 I'All'I'IAL III ..'l('. I.).') IO.")) ()IZ AM V &) I)Xl I
' 5'I OF Tl I I'

('O)t:I X'l l'5,')ION'5 I)I:(:I )ION

1'he circumstances in these consolidated doci-ets are unusual. 1he ( ommission has not

x el en1elcd 'tn 01(li'I' nlcnlol I'tlt/II)&' ils 4'ox en)1?Ci' ) 01 I x i)1i th'll xvhcn the tel(ill ca»hi?aek

'ttnoLtn1 cxeee&is lhc Ill»i nli)nlh» pt lcc ol ihe»el x ici.'. thc (. On)nit»»toll-esl(11?Ilsl?cil 14.8. 0 I es'lie

di»eoulii I (lie shoulil ni)i I?e applied 10 ihc lie((ill cttshl)ack anlolin1. In thi' I lx e n"t&)lith» since 1hlli

x 0!e. Ihi' kettt(lekx, 'tnd I ex'I» ( on)nil»»I('I)4 h'lx c (oineil lhe Xol th ( 'itolina ( i)n)nits»i«n in

I These are the same arguments the Rcscllcrs prescntcd in these consolidated docI cts and
upi)ii «hich 1he ('On)inission Ltpp;iret)tlx relied in its 1)irectixe. .')(( %oxen?het. '). ()l l Ditcctixc
«1 I ln lite e,'1»e xx he1hei lhe I eh(lie Is &'I e(ilct' lh&tn illc f tl'st nlonlh s ch;-tt &'e». illseoilnlin" lhe
I eh'I(i' Illcani thill lhi' llel I bo(tl h I'el'ill cilsionlei I 0 e I I ec1 geis ii hell('. I I?I ice lhiin ihe ( I .I:.( . I his
I'- ile(l nile'lx n01 xx h'll xi c heiiex e lhe I cleci)i11nlltiiielitions . %el 01 I ') )r) In1enileil.



rejectinp the positi(?ns the Rcsellers espoused to this ( ommission hccallse the~ are contrar~& to

I('dcI, II la'(& . I x c» I??(?rc si »i lie;»}tlv. i» th» I ix c inonths since that ? (?tc. 'I Icrlci';ll c(?urt hiis

c'ii'cf (lflv co»siLIclcd thc l cl x s&i»lc &»'&&L»llc»ts thc Rcsellcl s cspoLIscd 10 {his (. 01?11111ssl(?» 'Iiid

II;Itl ( I cfee{cd thc»1;ls I?c»1&& c(?»11',» x 1(? Icdc!'LII ILIA. :?(s thc 1cdct;ll c(?ul'1. I Lllcd. .? I (4 I s»1('lh(?d

pl (?pcl I &' I?1&)lxcs 1 & Ilolesaf(' dl. ic(?Lint adl LI;it»lc»1s 1(? I?Otl? I'elc&«»? t I'lic. i j thc»1(?I ill? I "& pl'Icc &»ld

the cashback. a»1(?untJ as dictated bJ dte statute.
'

In contrast. no other commission or couit has

lcccptcd thc ar ' un? c»is the Rcscl lcrs prescn ted in 1 hcse consol id'itcd dockets.

In Ii hi ?I' th se circum. t;inc *s. A I A.. I S(couth C'arL fina r sf?cctfullx suhnlits that it is n( t

an efficien1 usc of thc C'ommission s resources to draft and enter a written order SLIppoitin&a;I

x (?t(.'. takel? 11& c»l(?I 1 ifls a&'o. tl?»1 I.i I I?col?si S1cl?1. &&&& 11h fedcl'al I»A as suI?scLI LIcllt. X 'Ippl lcd h&

I(.'deIal coL» 1 and tvvO state co»llnissi(?»s. I»stead. 6 IX. I South 6 aloll»'I I'espectf(ill&' IcL]ucsts

th;lt the C. ominissi(?n rccoilsiLtci;lnd revise it» v(?tc to make i1 consistent uith these subse(lucn1

&.:cx cl(?plllc»ts I?cf()ic lssL»»&' ll?? I'lttcll olLIcl »? ilicsc coils(?lid»ted dockets. I I? Is ls appl'0!?I late

under Section &8-9-1180 ~vhich provides. in relevant part. that ftthe C. ommission ma~. ut an)'

tittle, except in those c'lscs plox idcd for i» ~~8-')-I 00. I'C. iCI »d 01 &11??Clld ail% 01 dcl 01'

die(tMtnt maLIc I?i it. {cmphasisadded}. I I? Is statut(?r? mcchanisin is LI? aif'lhle to the

( (?»1»lissloll »1 Ii&'lit 01 its 1)»ceil& c {flat q~'? Y4-()- I 1){}does 110t &, ct al?I?I&»l 1hcsc pl(?cccd»l&&s.

See .:KTKI Solith {"aroiina&s I ebruar~ 'l. "012 notice of SLII?SCLIuent Devel(?pmcnt.
YII&ICI?»lcl?1 . & ill {& {c»?phd. il. i &Iddcd }.

.?0(' I)eccl»hei' 7. I {}II 1)II'ccti& c {dis»»ss»1'& .?( I 8: I Sou{I? {ari?II»&'I s scc11(?i? "?8- }-I 'I}{}
I »(&1! &» &l. i L»1111»el & . U 1th(?Lit pl c}Lid ice 1(? a» & I?&» Ix . & I I "h1 1(& I I le s(ich &I pell 1 10» Lip& &» lssliailcc (I }

-'i ".1111CI1 ('!dci »' ihCSC C(?»S(? Ii(I;lied dOCkcls }.
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I'()I' tl1c II)l("()ln" I'c;ls()ns. i (18: I S()uth ( al'()Ilnil Icsl)ccllullx le()nests lh;It th»

( ()nlnllssl()n 11,'ll'lit)ill lcscnld ()I' ilnlcnd thc decision tell»»ted u) Its l)ll cctlx c ()I X()1cnlhcl 9

'I) I I;Ind rulc th;it;Ill cashhael hei)»tits tlrc s(iblect t() thc 14.8" (i res;II» disc(!uiit.

Rcspcetl ulli submitted ()n this the &
' d(I( ()I .Xpnl () I ".
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S«mmary

The l&lotio&t for Summary Decision of Southwcstem Bell Telephone (.ompany 4/b/a

ATAUNT Texas' {"ATkT Texas" ) is @wanted and the i%lotion for Su&nmary Decision and Petition of

N&. xus Con&n&unications, Inc. ("inexus"') are denied. The arbitrators conclude &hat ATh'T Texas'

n&cth&xi fo& calculating cash hack pro&notional offerings available for &csalc cotnplie» with

applicable fcdcral and state law and the terms of the parties' interconnection agrecmcnt.

Background

C)n Deccn&hcr 28, &) lt), i"nexus filed a peti&i&)n agaInst ATILT Texas f&&r fail! i;g t&&

caic&iia&e the cre&t&ts on cash b;&ck. promotions correctly. ' Nexus tiled th» petit«in for post-

intcrconnection dispute resolution pursuat&t to the Public L!tility Regulatory Act tptIRA), the

l'cdcral l clccri&nn&un&catlons Act ot 1996 t F' IA) &ln&l P.U.C . PR(x. . R. l . I — l . l 9. P.U.C .

'.&i&x &. &tttttttttic&&li ti, Ittc. .& Prtiti it ji&r I i .&I. lnli'r .iiu lii&n IJi. I»tte Ri'x it&&i&&tt i t(li .&t utltic '.&Iet ii Hi II
'I&!':.t&lri i i C'i&t&tl&ut» il''t& i: . & I 0t! I'i it&i utr kr fTA Rr liitittv tt& Ke& t&ren iil I'ttittriitit»tal ( rivlit Oui i December "8,
~& nil)



I'i((&(. R. 2&. 1 — 22, 2Y4, ar&d P I'.('. St&r«ST R. 2(&. 1 - 2(&.4(i(&. A I &&(,
"I I'cx. ;«s filed its re»p(&use t(&

e.(&is pet it i(«ll (&ii 3aT&(lory 7, 'i) 1 1.-'

()«& A(iguit I(i. 2() I I. ihc arhitrators issued Order No. I(). R(&/uesti!tg Hri(/~ &&lt Thr('. s/«&&ld

/~ c(&l /c.v«e, In Order No If), ttie arbitr;«(or» determined that the threshold fc «I issue in thi»

d(&ckct i»:

l)i&e& r«&Ti%T T(.&.as
'

mcr/t(&d of eal( ularil«g & (u/& /&(u /' Prom(&ti &&n(&l

aJ/&*tl'ngs av&lilable for res(ale cnrnplv s&!it/& (ill «ppli(. able federal
an&/. &Eel&.' Ia» «nc/ t('n&L& (~f the par(its infer((&r&n('& lian (((&&r«e&ne«l.

Nexus' filed it» Motion for Sumn)ary l)ccisi(&n on Scptcrnher 16, 2011 and tiled it» Reply

H&ict' on Thrc'li(&ld Is»I«e»/Motion for Summary Decision on Oct(&1&er 14, 2011. Ii: its Motion for

Summary Indecision, Nexus asserted that AT.kT Texas' method of calculating cash hack

pro«notion» for rc»cllcrs vi(&late» ~tate and 1&ederal lav and the tcrins of the p;&rtics'

iiiterc(&niiection &gieetrtcnt (IC.'A) because AT@'I' Texa» rctiises to provide rcscllcrs with the

»;&me a&no(nit of credit that A'I AT Texas provides its own retail customers thereby violating the

principal that wh(&le»ale rate» should bc lcs» than retail rate». ' According to Nexu», A'IkT

Tcx t» calculations crcate1he opposite effect, whicft are wholesale rates greater than retail rates.

Ncxu» cl;iims that the wholesale di»coiint percentage of 21.6&&&: (avoided c(&st») should rtot

he applied to thc pro«notional cash back amount but should only be applied to standard retail

prices. Nex«» argued that the formula that »hould hc used hy ATILT Tcxa» to calculate fhe

wh(&le»ale price as»ociated with»pccial sale» or promotion» is thc standard retail price suhtr'tered

by the full cash hack pro«notio«ial amount »ubtracted by the avoided costs (wholesale price =

(retail price —promotional cash hack) —avoided costs). In Yiexu»' fortnufa, avoidet! cost» arc

ca!cufate(f hy multiplying the stai&dard retail price» hy thc wh&«le»ale (liscnunt pc. ccntagc (thc

r&rni&I&-:I At)al iiivc&I&ii&l !4 not r('dl&&". (I 11v .&v(&.&', :-&. r.n;t. '.

t)n Septeuther 16. () I 1, ATILT Texa» filed it» Motioi& to f)isn«is» and filed its Resp(»&sc

to Nexu»' Brief on Thrc»holrl I»»uelMotion for Summary Decision on ()ctober i 0, 201 I. A I kT

Tex;is a&vers th;it thc partie' IC.'!X. which inc(&rporates the re»alc prnvisi(&n» of tfte I=edera.

I elecornmunicati(&ns Act (I=T,'I(1, provides that "tf tor promotions of m&&rc than ()(1 days, [ATILT]

-', $7 / &I' T('(«i&' l8e&pr&i»& lr& A'((ni«('r&r»r&rur&ier&&iol&s. Iue. 'r P&'ll'!i &&r& fr&r P«&l-/nl&'rrr&r&n&'& lir&n Di&pule !Jd(&ual'&'

"I&i t &

;i&& ( r&!l&rr&irr&r&-rilrr&r& '. . /n&'. .& Brir l »r& 'fir'c'Il&r&lil I&&ue&i'Mr&lrr&r& f(&r $&&r&.'in&in 1)&.'& i&ir&n ai n.'&&:pin&&her IE&. '(Ii i i
'!'.l ! i & I(&.



Tcx;&» will &nake the»er~ ice» to f Nexu»};«ail;&hlc at thc «v&&i&led c&!st discount I'ron& the

proru&!tional r;&t&. .
"'

.!&Th'T 1cxa» as»crt» ihat this provi»ion ua» interpreted in tlte 8&.l( .'i «lh

T&'lr &'f&l&u&n&)1/ &'&ill&&llx, bl&'. 1'. 5&ill j&&r&/, 494 I .)&I A.49. 441 (4" Cir. 20)7) t..&&&tip&&rd) ca»e. AT8L I'

Texas goc» &&n t&&»ay tltat in .&&~nfi&r&l. the I"outah Circuit held that fhe price low'cring ir»pact of

«ny . . .9()-day-pl»» pron&r&tion» ou the real t;&rifi' or retail li»t price }rnu»t} b«lcterrnincd and

. . thc benefit of »uch a reduction } &nu»t} be pa»»ed on to re»eller» by applying the v'hole»ale

di»count to the louver actual retail price. " ATkT Texas applies the vvholesalc discount of 2 I 6%

both to thc amount Ncxu» pay» for thc underlying»crvice an&I to the retail value of any cash I!ack

credit. Thc I'onnula used by A I'4'I' Tcxa» to detern!ine the && hole»ale retail price on a

pr&nnotional &!lfcring over %) day» i»: &x&hole»alc price = Irctail price —tavoided cost» X retail

price) I
—}prontotional cash back — avoided co»t» X pron&otional cash back) j."

ATbc'I' 'I'cx;&s cxplaincd that in the I--CC'» I~!c«l Cr&n&i&& lilir&n Qr&jer, thc VC'C.' slated that

«v&?idc&j co»t» f&3& in&.'urnbcnt local exchange carrier»' (ILECs) services should he calculate&l by

taking the portion of a retail price that i» attributable to avoided costs by n&ultiplying tltc retail

price by the discount rate. ATILT notes that thc I-'CC further»tatc3 in thi» order that v;hcn a

pr&unotion, like the cash back prom&!&ion at i»»ue in this docket. is cxte»ded tn r&..»ellers, th&.

-retail price by v'hich thc discount percentage i» to be rnultiplicd i» the pr&!&notional retail price.

'I'he I-'CC ruled that a promotional offering that lasts longer than 90 days is not shoN-ter&n 'and

rnu»t therefore he tre;&ted as a retail rate. "'

ATE T Tcxa» a»»ert» that even though the tetms of the partic» ICA and I'ederal law arc

unan!higuou», Nexus clai&ns that it i» entitled to receive thc full retail atnount ot ar!y cash hack

promotion even though it ix not an cnd user, hut a re»eller that purchases ATES T Tcxa»'» services

;.tt &&:&"&&le»alc price» fo& fc»alc fo its oA:n cnd u»cl». '

' . l 7 &&' 7 7t' &&&& 6'In&i& a Jsr &&&&&u&&a&'r l)a& i ii r»& at 4 (.tep&emher I &i n 1 I )

'/8 ~& 0-».
l&l a& h

"
l&i J& s.



Ruling

1'he Arhitrator» fi»d that A1'&'I T'cxas' tnotion should he granted for the reasons

cont u»ed i» that motion and Al 8; 1 'I exas' supporting docur»cntatii&n. All pending requests

d'or

relict of Nexus «re herehy dented «nd this case is disntissed ivithnut prcjuifiec.

SI(".bED 4'I' Al;ITIN, 1'k;XAS the S"' ofay of April, 201

PUBI.IC UTILITY COMMSSI()N OF TFXAS

~X~ ~r~C m~~&M
I.IX KQ~KR
ARSITRATOR

;&ahri XW I OIC
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I he undersigned Marti Sa)~zal . hereby certilles that she is en)plowed by th» I egal

1)cpartn1cl)t f()r I)cflSoL)th I clcconullL)n)cat)i)ns. I.I.( d 4'a:K I ck I XI(lb;lnla (:XI K I )

'lnLI th'lt sh» h'ls cllLlscLI .X I cC I . )()Lith (. ill ollnll s . Jottcc of, )LlbscLIL(cnt I)c), cl()pnlcnl lulll

'%lotion for i&»scission or:Xmendn1cnt of Decision in I)ocket Nos. 2010-1-:I-C."010-15-C

"()10-1()-('. '()I()-17-(' ()l()-1))-(' and '01()-1')-C to hc scncd upon th» follov, in~&& on

Aprtl 1. '01

.fohn .I. I'ringlc. .fr. . I.sLIuirc

I:lli», Lani horne K Sims. I)..-) .

I &() I Main Street
&' '

I- loor
Columbia South Carolina 29202
(:XffL)rdablc I'hone Services. Inc. d'b, 'a I )i& h I cch)
( l))alto)le cC Xlolc. Inc. )

( I cnncssc» I clcph&)ne Seri icc. I.I.(' d/b a I r»cdom

( olnnlunlcatlons)
(On»Tone I el»corn. Inc. )
(df'( I efccl)oncet. I ..I ..C. )

( Il) I;1QC .'Recess. Inc, d, '4'a XcN I h()1)c)

(l..fcctr()nic Ilail j

Chl 1 stophel Mal ish I .SE]L)irc

Xf;)fish A. ( ()Ulln I'. l..l .(. '.

I -l(l ' 4 cst Sixth .)(1»cl

.Austin. 'I eius 7)) /() "~

(Lll'i 'I'elec()oncet I I.C)
(FIectronie XIail)



I I cur) %1. (E l(l I cr. I -:SLIwire

lhr(I(Iles AI;lnt Ik«(lit ('un)n)in s. I.I.I'
I ()()() I)ix isi«» Stl'cct. Suite 7()()

Nashville. I ennesscc 37 ' 03
(()nc I onc I clcconl lnc. )

( I cnnesscc I clcph«ne Scr( icc. I.I.(' d'b, ';I I-rcc«l(»»

( «nil»LII)IC(1(I()ns)

(l)lal I onc k XI«lc Inc. )

(Electronic I1ail)

I 3 i11 hara XI 111('I

kcl le)' l)I ) c 8- Vr ln I en

9 ltshin~~t«n I I'lrbour. Suite 0()()

3050 K Street NVi

V'ashin) ton I).(.'. "0007
(Al fordablc I'h«nc Services. Inc. LI'b/a Hi& h 'I cch
( «1»municltti«ns)

(I.lectronic Ilail)

.Iohn J. I Leitman

Keller I)r) c f. O'(II rcn

9 ltshinL(«n I larb«ur. Suite 0()()

3()~0 K Street. N%4

9,''ashin ~ton, I).(:. 20007
(Affordable Phone Services Lnc. . d bla I Ii~~h Tech
( «I»lllL»1ications)

(I.lcctroni«Ilail)

Paul L'. (in(11 lsco
O'. Hradle): Kl inc
I'I ll I.PS l)1'NIIAI& I,I.I'
I I ( ltv I I'I/O. -I()() ( «nvcnti«» Stl cct. Stlltc I 11)()

I'«sL 'LJI IICC I&«X HH I

14(«I1 I(«LI"c L.«LI ISI ana r ()8 I

(Lma& e Access. Inc. d b/a Xe~~Ph«ne)

(l.lcctronic Ilail)

(. '. I cssi» I I;11»1»«n(ls. I;SLIuil c
( ()Llnsel

()tttce of RCL)LLIato» Staff
I I()1 Ml(in St)cct. Suite ()0()

( «1umbllt. S«uth (;lrolln;I ')'() I

( I.l«ctroni« II;lil)



I . I)«vi~1 l&titlcr. I;squire
Senior (.'ounsel

. ( . I uhllc . &el i'Icc ( Oillnlissurn
I'o st Of f ice I )os I I 649
('olumhi«. Sotitli ( arolin;i ')211

I I' S(' St«I I I

(I'.Iectronic Mail)

.Ioscph Mclchcrs
( ~encl«1 ( ounscl
S.C. I ublic Sera ice Commission
Post Office Hos. 11649
Columbia South C «rolina 29211
I PSC' St«I I I

(I'.Icctronic X'lail)

.Iocclyn 4. Boyd I'squire
C hie f Clerk
S. ('. Public Service Commission
I'ost Office How 11649
('olumbi«. South (.'arolin;i 29211
I PSC' Stat I I

(Vlectronic Mail)


